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More Cooperating Committees 


Cooperating committees bringing together representatives of the law 
schools, bar examiners, bar association committees and sometimes members 
of the judiciary have now been formed in sixteen states, according to the 
report of James E. Brenner of Stanford University, Vice-Chairman of the 
Committee of the Legal Education Council on this subject. A most successful 
conference was recently held in Iowa, a preliminary session of such a group 
has been held in Michigan and in West Virginia, and we are presently informed 
that a meeting is now being held in Kentucky. While uniform results are not 
obtained by all of these meetings, there seems to be a general consensus of 
opinion that much good may be accomplished through them. 





Bar Examiners’ Meeting July 25-26 


The bar examiners will meet in annual conference for the eighth time 
when the national association is called to order on the afternoon of July 25 
in Cleveland. The program which has been arranged consists of speeches by 
the Chairman, Mr. A. G. C. Bierer, Jr., of Guthrie, Oklahoma, by Dean Paul 
Shipman Andrews of Syracuse University College of Law, and by Mr. Thomas 
F. McDonald, Secretary of the Missouri Board of Law Examiners. Mr. Bierer 
will discuss some of the problems of bar examiners and will make particular 
reference to the work which the Conference can do. Dean Andrews has been 
a member of a committee of the Joint Conference in New York State on the 
subject of bar examinations and has made a thorough study of the New York 
examinations. Major McDonald. as Secretary of the Missouri Board, is familiar 
with the difficulties which attend the giving and grading of bar examinations. 
The program for the Monday afternoon session has been purposely kept within 
very reasonable time limits so that there may be something in the nature of 
a general discussion by those present. It is hoped that as many bar examiners 
as possible will plan to attend this meeting and will be prepared to contribute 
their thoughts on matters which will be of general interest. 


On the following morning there will be a joint session with the Section of 
Legal Education and Admissions to the Bar on the general subject of character 
and fitness examination. The first speaker will be Judge Carl V. Weygandt, 
Chief Justice of the Supreme Court of Ohio. He will be followed by Mr. Karl 
A. McCormick, Proctor of the Bar of the Eighth Judicial District of New York 
State, whose unique position, as well as his interest in the subject, makes him 
eminently qualified to discuss character problems. Following him, Mr. Wil- 
liam M. James, who is Chairman of the Committee on Character and Fitness 
Examination of the National Conference and is also head of the Chicago Com- 
mittee, will present recommendations as to general standards of character and 
fitness. These will then be considered and discussed by those at the meeting. 

The program of the Legal Education Section, which will have a meeting 
on Tuesday afternoon, July 26, will include an address by the Chairman, R. 
G. Storey of Dallas, Texas, a discussion by President Arthur T. Vanderbilt of 
“Some Convictions as to Legal Education,” and a speech on the subject of 
legal institutes by Mr. Walter L. Flory of Cleveland, a former president of 
the Cleveland Bar Association, who is given credit for starting the first legal 
institute in that city in 1931. 

Mention should be made of the legal institute which will be given 
during the convention week, on Wednesday and Thursday afternoons and on 
Friday morning, by Professor W. Barton Leach of The Harvard Law School 
on the subject of “The Drafting of Wills and Trusts: The Use of Powers of 
Appointment and the Avoidance of the Rule Against Perpetuities.” Also 
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many bar examiners will be interested in the institute on the new rules of 
federal procedure which will be held on Thursday, Friday and Saturday, July 
21, 22 and 23, just preceding the convention. This will be addressed by 
former Attorney General William D. Mitchell, Mr. Edgar B. Tolman, Dean 
Charles E. Clark of Yale University, Professor Edson R. Sunderland of Mich- 
igan, and Mr. Robert G. Dodge of Boston, all members of the Supreme Court 
Advisory Committee which drafted the rules. A small registration fee will 
be charged for this federal rules institute. Details will be found in the 
American Bar Association Journal for June. 





The Annual Review of Legal 
Education for 1937 


Gratifying increases in requirements for admission to the bar are again 
shown in the Annual Review which has recently been published by the Sec- 
tion of Legal Education of the American Bar Association and distributed to 
bar examiners, law school deans, supreme court judges and others. The three 
states of Nebraska, California and Arizona have joined the two-year college 
education column although California exempts those who have reached the 
age of twenty-five before commencing the study of law, while Arizona re- 
quires, in addition, graduation*from a school approved by the American Bar 
Association, and Nebraska will not recognize law school study unless it is 
pursued in such a school. Florida has for the first time prescribed a definite 
period of law study, and both Illinois and New York have made a differentia- 
tion as to the period of law study required in a full-time law school course 
and in an afternoon or evening course. 

The Review contains interesting articles regarding the relationship of the 
law schools and bar examiners, the work of the evening law school, and the 
formation and accomplishments of cooperating committees of bar examiners 
and law school representatives. These articles should be read and space is 
lacking here for an adequate review of them. However, a few remarks as to 
the trends in admission requirements shown by the pamphlet, and some com- 
ment on the enrollment figures, may not be out of place. 


Thirty-six states now require two years of college education or its equiv- 
alent, effective either presently or prospectively as to substantially all candi- 
dates for admission to the bar. This is three more than were shown in the 
Review last year. This group includes every large state in the country, and 
most of the thirteen jurisdictions which have not adopted such a rule are in 
the south, where educational progress has been slower. This overwhelming 
agreement with and adoption of what has been the most important of the 
American Bar Association standards has an impressive effect on the few states 
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where a high school education, or sometimes “its equivalent,” is still accepted 
as sufficient general education for the student who aspires to “the learned 
profession of the law.” Also it is becoming more true that unqualified appli-. 
cants are beginning to drift in noticeable numbers into the states with these 
more lax standards. 

Perhaps even more important is the tendency which is asserting itself 
with increasing vigor, of requiring of students who qualify for the bar exam- 
ination by law school study that they shall have pursued such study in a law 
school approved by the American Bar Association. There are already fifteen 
states and a territory with such a requirement and five more which have the 
rule as to all out-of-state schools. The graduate of the unapproved law school 
must face the fact that there are already twenty-one states where his prep- 
aration is not regarded as sufficiently sound to qualify him for taking the bar 
examinations, and that this number is constantly growing. The number of 
approved schools is now 98 out of a total of 185, and their student body con- 
stitutes 62 percent of the total. 

Attendance figures show a decrease in law school students of about two 
percent in the autumn of 1937. It begins to be apparent that we are definitely 
in a cycle of decreasing law school attendance. For example, look at this 
summary of the first and second year classes and total law school attendance 
over the last three years: 


First Year Second Year Total All Classes 
1935 16,107 11,582 41,920 
1936 15,102 11,266 40,218 
1937 14,312 10,858 39,255 


The effect on the number of admissions to the bar is always postponed 
but will begin to be felt in another two years. 

Massachusetts is the only state which shows a substantial increase in law 
school enrollment in 1937. This was doubtless due to the fact that the autumn 
of 1937 was the last opportunity to commence law study with a regular enter- 
ing class without being required to show a preliminary of two years of college 
education or its equivalent. Three-fourths of its increase was in the first- 
year class. The District of Columbia also shows a small increase. New York, 
Texas, Illinois, Indiana, California and Ohio all have substantial decreases 
which in most cases run over ten percent. With Massachusetts and Texas 
both applying the two-year rule to beginning law students next year, and 
with the continuation of the substantial decline which is making itself evident 
in New York, we can expect for several years an acceleration of the present 
diminution. 
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Practical Hints for Bar Examiners 


II. PREPARATION AND PRE-EXAMINATION ANALYSIS OF 
THE QUESTIONS* 


The Case History of a Typical Examination Subject 


By SHELDEN D. ELLiotT 


Former Secretary of California Committee of Bar Examiners, 
Assistant Professor of Law, University of 
Southern California Law School 


1. Formulation of the Fact Statement 


In constructing a problem-type question for bar examination purposes, 
the selection of a fact statement that will fairly present the basic legal issue 
or issues involved is a task requiring care and foresight on the part of the 
examiner. He must keep constantly in mind the fact that the question is to 
do more than merely test whether or not the applicant has an accurate 
knowledge of the legal principles. It must be so constructed as to require 
a certain amount of analytical probing to discover just what principles are 
involved. For this purpose the hypothetical fact statement is eminently suited 
and is the standard characteristic of all problem-type questions. Not only 
should the facts present a fair embcdiment of the legal issues, but also there 
is a certain desideratum that the fact statement represent a reasonably 
plausible or true-life problem. If the hypothetical situation is too far-fetched 
or extreme it loses much of its practical value as a working test of legal 
ability. Prospective lawyers should be confronted on the bar examination 
with problems which, as far as possible, bear some relation to the type of 
situations they may reasonably be expected to encounter in actual practice. 
Moreover, the temptation to the average applicant, if the fact statement is 
an extreme or improbable one, is to challenge the facts themselves and to 
devote at least a part of his answer to non-legal disputation. 


For the purpose of selecting his facts the examiner has recourse to the 
several sources previously discussed, including his own file of representative 
fact situations. Much of the analytical value of his question will depend, 
however, not upon the particular facts chosen but upon the extent to which 
the legal issue is submerged in those facts on the one hand, or is too obviously 
apparent on the other. Let us take, for example, the rule of law in the field 
of bailments already selected by the examiner as one of the points for his 
proposed question: that intent to possess, or knowledge and acceptance on 


*This is the second of a series of three articles by Mr. Elliott. The first, “Preparation 
of Questions,” appeared in the May issue of The Bar Examiner, (p. 70); the third article 
will be published in the July number. 
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the part of the bailee, is an essential element of a bailment. The three cases 
selected from the authorities in support of the rule indicate representative 
fact situations. Thus, in Samples v. Geary, 292 S. W. 1066 (1927), a coat 
delivered to a check-room attendant contained concealed within it a fur 
neckpiece. In Copelin v. Berlin Dye Works, 168 Cal. 715, 144 Pac. 961, 
L. R. A. 1915C, 714 (1914), a suit delivered for cleaning contained valuable 
earrings concealed in a pocket. And in Riggs v. Bank of Camas Prairie, 34 
Idaho 176, 200 Pac. 118, 18 A. L. R. 83 (1921), a tin box delivered to a bank 
for safekeeping contained money, which fact was not disclosed to the bank. 
The bar examiner, wishing to present an analogous situation without too 
obviously paraphrasing one of the actual cases, chooses a fact statement 
involving, let us say, the delivery of a book containing a valuable parchment 
concealed in its pages. An obvious form of the question, too clearly indicat- 
ing to the applicant the problem involved, would be the following: 


A delivers a book to B, as bailee. Unknown to either A or B the 
book contains a valuable parchment concealed within its pages. Is B a 
bailee of the parchment? 


* This type of question, though sometimes still used in bar examinations as a 
purported “hypothetical” problem, is but a slight variant of the ordinary 
information-type question, more directly stated: Are knowledge and ac- 
ceptance of the object delivered an essential element of a bailment? Little 
or no analysis is required on the part of the applicant to ascertain the issue 
presented, and, having ascertained it, he is called upon simply to display the 
accuracy of his knowledge of the rule of law. 

The following form of statement is less obviously suggestive of the 
problem of law involved: 


A delivers a book to B, a book-binder, for rebinding. Unknown to 
either A or B the book contains a valuable parchment concealed within 
its pages. The book and parchment are lost due to B’s negligence. Is B 
liable to A for the loss of the parchment? 


This second illustration does not definitely “flag” the issue as one in the field 
of bailments and hence requires the applicant to recognize at the outset that 
a bailment problem is involved. Some further analysis is necessary in order 
to arrive at the main point, namely, whether a knowledge and acceptance of 
the parchment would be necessary in order to impose liability upon B for 
its loss. In submerging the specific issue, however, the examiner has intro- 
duced a collateral point which conceivably might lead the applicant off into 
a general discussion of the liability of a bailee for negligence. 

Both of the above illustrations are typical of the single-point question. 
While the second is perhaps preferable to the first in the extent to which it 
requires analysis by the applicant in order to discover the specific legal issue, 
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neither affords much opportunity for the exercise of his reasoning powers in 
order to arrive at the legal conclusion. Thus the possible test of the applicant’s 
legal ability is at best a limited one. If he knows the particular rule in the 
law of bailments, and recognizes its pertinence to the facts, his task is simple. 
As between two applicants, both of whom correctly diagnose the fact state- 
ment and apply the rule, the respective answers will in most instances leave 
little for the examiner to choose, even though one may be a much better 
equipped student from the standpoint of general legal ability. 

Too extensive a use of the above type of questions by bar examiners, it is 
submitted, is one of the reasons for a lack of correlation between bar exam- 
ination results and law school rating of applicants. A poor or mediocre 
student by diligent cramming can apparently equal the qualifications of the 
best student if the only measuring device to be applied is the one which 
tests his knowledge-content, that is, his ability to retain a large number of 
legal rules. Yet the bar examiners are, or should be, primarily interested in - 
clearly sifting out the better applicants and in avoiding questions that may 
give an undeserved advantage to those who would depend on memory alone 
to carry them through. The average “law quizzer” appears to have been’ 
designed for the latter type of students, and a cursory check of such “aids” 
shows a plentitude of single-point questions similar to the illustrations above 
given. 


In order, therefore, to improve the utility of his question the bar examiner 
wishes to expand his fact problem to include the further legal issues previously 
selected in his preliminary search. Let us assume that his tentative selection, 
or blocking-out, of rules has suggested the following principles and authorities, 
in connection with the respective topics of Bailment Distinguished from Sale, 
and Rights and Duties of the Bailee: 


(1) A bailment is distinguished from a sale or mutuum in that in the 
ordinary bailment (with certain exceptions in the case of fungible 
goods), the parties contemplate that the identical property delivered 
is to be returned. 


Carpenter v. Griffin & Spencer, 9 Paige (N. Y.) 310, 37 Am. 
Dec. 396 (1841). 

West v. Backus, 97 Ore. 116, 189 Pac. 645 (1920). 

Maxcy-Barton Organ Co. v. Glen Bldg. Co., 355 Ill. 228, 189 N. E. 
326 (1934). 


(2) In a bailment for the benefit of both parties, the bailee is required to 
use ordinary care for the preservation and safekeeping of the prop- 
erty bailed, and is liable for ordinary negligence. 


Brown on Personal Property, p. 284. 
6 Am. Jur., p. 333. 
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Firemen’s Fund Ins. Co. v. Schreiber, 150 Wis. 42, 135 N. W. 507, 
45 L. R. A. (N. S.) 314, Ann. Cas. 1913E, 823 (1912). 
See, Coggs v. Bernard, 2 Ld. Raym. 909, 92 Eng. Rep. 107 (1703). 


Important incidental considerations as to the phraseology and syntax of 
the question-structure have been noted in other articles heretofore cited. 
For present purposes it is assumed that the examiner has these well in mind 
in wording his fact statement. The writer has indicated elsewhere the 
importance of including in the fact problem such statements as may be 
necessary to divert applicants from making undesired assumptions or from 
digressing into tangential discussions not primarily intended by the question. 
These points will not be separately reiterated here, although to some extent 
their use may be observed in the illustrations to follow. 

Taking the same fact statement that served as the basis for the single- 
point examples above given, and expanding it by the inclusion of additional 
facts, the examiner evolves a multiple-point problem that incorporates his 
two further points of law. Thus, the following fact statement includes all 
three of the legal points selected by the bar examiner in the field of bailments: 


A delivers a rare book to B, a book-binder, under an agreement by 
which B is to rebind the book in leather for a specified consideration. 
The agreement provides that if A is not satisfied with the binding when 
completed, A will not have to pay therefor, and B will return to A instead 
another book equal in value to the one originally delivered. 

Unknown to either A or B the book delivered to B contains between 
its pages a valuable parchment belonging to A. B has a fire-proof safe 
in his shop, but instead of placing the book therein he places it in a 
locked storeroom where he customarily keeps his own valuable books 
and manuscripts. 

A fire of unknown origin partially destroys B’s storeroom and so 
damages both the original book and the parchment as to render them 
worthless. The presence of the parchment in the book is not discovered 
by A or B until after the fire. 


2. Form of the Final Question 


Much of the value and effectiveness of the fact problem will depend upon 
the specific form in which the final question is phrased. Possible forms of 
such question to be added to the foregoing fact statement would be: “Discuss 
the respective rights and liabilities of A and B,” or “A seeks your advice as 
to whether he can recover from B the value of the book and of the parchment, 
or either of them. What would be your advice?” The use of either of these 
fairly standardized forms in the present instance, however, would leave 
certain loopholes in the completed problem. Thus, the issue as to the degree 
of care required of B, while perhaps indirectly involved in a discussion of his 
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conduct with respect to the book, would not be squarely presented. Secondly, 
the introduction of the element of an express agreement in the first paragraph 
of the expanded fact statement might tend to mislead applicants into a dis- 
cussion of the law of contracts, and possibly divert them from recognizing 
that the problem as a whole is primarily in the field of bailments. To obviate 
these difficulties, the examiner may prefer so to phrase his concluding state- 
ments and final question as more directly to indicate that a discussion of 
bailments is intended. 

Furthermore, as the fact statement now stands, there is a possibility that 
the question may be a “single-barrelled” one. The primary issue set forth in 
the opening paragraph of the problem is whether, in view of the provision 
that if A is not satisfied, B will return to A instead another book, the parties 
contemplate that the “identical property” is to be returned—a distinguishing 
feature between a bailment and a sale or exchange. Thus, if an applicant 
concludes that the effect of such transaction was to consummate an exchange 
or “sale” immediately upon delivery of the book to B, and that B’s primary 
obligation under the agreement was to return another book instead of the 
one originally delivered, then title to the original book would have been in B 
at the time of its destruction. Under such a line of reasoning, albeit perhaps 
an erroneous and unjustified one, any discussion on the subsequent issue of 
B’s negligence would be foreclosed, since, whether negligent or not, B would 
have to bear the risk of loss of the original book. In other words, the sec- 
ondary issue of B’s liability as a bailee of the book would be entirely depen- 
dent upon the applicant’s conclusion on the prior point as to whether or not 
there was a bailment. 

While it is not always possible to guard against such a “single-barrelled” 
aspect in any multiple-point problem, the danger may be considerably lessened 
by a careful framing of the specific final question. For example, if, instead 
of adopting one of the standard forms above given, the examiner were to 
amplify his facts further and to separate the issues, the applicant could be 
more clearly called upon to discuss the specific problem of B’s liability as a 
bailee of the book, irrespective of his conclusion on the first point. The 
following closing paragraph illustrates the use of this technique as a means 
of rounding out and completing the fact problem: 

In an action by A against B to recover the value of both the book 
and the parchment, the court, at A’s request, instructs the jury (1) that 

B was a bailee of both the book and the parchment, and (2) that as such 

bailee, B was required to use the utmost care for their safekeeping. 

From a verdict in favor of A, B appeals, contending that both of said 

instructions were erroneous, and that under the facts he should not be 

liable. 


What should be the decision on appeal? 
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While the issues could be separated still further by having the court give 
separate instructions as to the bailment of the book and of the parchment 
respectively, such a segregation might too obviously indicate the problem as 
to the parchment. For the purposes desired, the above form of final state- 
ment would probably be sufficient. 

As emphasized in the foregoing discussion, a great deal may depend 
upon the wording of the final query and upon the specific form in which the 
hypothetical problem is ultimately presented to the applicants for discussion. 
Often it will serve, as illustrated, to remedy defects in the general fact state- 
ment and to guide the applicants into a discussion of the desired points. And 
by the same function it may narrow the scope of the answers by confining 
them to those points in the law of bailments that are reasonably and directly 
called for. 


3. Length of the Fact Problem 


In preparing bar examination questions, as in other forms of legal drafts- 
manship, it is often easier to write a long problem than a brief one. Where 
several points are to be included in one question there is an understandable 
tendency on the part of some draftsmen to embellish the problem with a great 
many facts which may or may not be essential to a presentation of the specific 
issues. A certain amount of “window-dressing” is desirable in order to give 
the fact statement a practical and plausible completeness. Also, as previ- 
ously observed, certain statements may be included in order to prevent the 
applicants from making unjustified assumptions not specifically negatived by 
the rest of the problem. For example, the concluding statement of the third 
paragraph in the hypothetical problem above, that “The presence of the 
parchment in the book is not discovered by A or B until after the fire,” is 
not entirely superfluous, since it would prevent a too-ingenious applicant 
from assuming perhaps B discovered the parchment after delivery and before 
the loss occurred. 

The completed draft should be carefully blue-pencilled in order to 
clarify possible ambiguities and to delete any purely surplus verbiage that 
serves no useful function. The time to be consumed by applicants merely 
in reading the fact statement may become an important item in the general 
fairness of the examination as a whole. And if the applicant is a careful 
searcher for material facts, he may regard as unjustifiably burdensome the 
inclusion of too much useless wording and the added time consumed in 
determining the possible materiality thereof. The writer has stated else- 
where’ that in framing questions for an examination in which the average 
time for each answer is from 20 to 30 minutes the questions should not ordi- 
narily exceed from 200 to 300 words in length. This does not mean, of course, 
that shorter questions cannot be drafted and still incorporate all of the facts 


15 The Bar Examiner 99, 105 (1936). 
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necessary to an adequate presentation of the several legal points involved. 
The experienced draftsman who frames his problems carefully will keep the 
length of his questions well within the suggested maximum, and often may 
find that a multiple-point question can be sufficiently stated in 150 words or 
less. However, enough facts should be included to present the issues fairly 
and to narrow within reasonable limits the possible scope of the answers. 
An insufficient fact statement may require the applicant to make too many 
assumptions, thereby imposing a greater burden than would be imposed by a 
more detailed fact statement precluding such assumptions. 

Allied with the element of length of the question in relation to the 
examination time allowed is the problem of purely numerical complexity of 
facts and parties. Whenever possible in a question the number of individual 
parties referred to should be restricted to the minimum actually necessary to 
present the issues. For most purposes, three or four will be sufficient. It is 
confusing to the applicant to be required to keep separate the identities, 
relationship and importance of a large number of hypothetical individuals in 
the fact problem, and this task of “keeping the parties straight” is one that 
doubtless justifies a reasonable amount of assistance from the examiner in 
his construction of the fact statement. Similarly, where dates and events 
are material to a complete understanding of the problem they should be 
supplied, either directly or inferentially, so as to preclude the emergence of 
such incidental points as the statute of limitations or laches. 

If the question is not intended to emphasize. the application of local law, 
and where the examiner wishes to afford a fair opportunity for discussion on 
general common law principles, the fact problem should not be particularized 
as to place or locale. If it is necessary to designate a location for the events 
constituting the fact situation, a non-denominative or purely imaginary place 
might be preferable to indicating an actual city or state. 

As an illustration of some of the above points, and also as the second 
proposed fact problem in Personal Property—involving the three points 
previously selected therefor, namely: Common Law Liens (General Liens), 
Liens on Chattels of Third Persons, and Finding—the following question is 
offered: 

T, a traveling salesman for the Vulcan Watch Co., visits the city of 
Magenta on business every six months, stopping at the Cozy Hotel. He 
brings with him a sample case, marked on the outside: “Property of 
Vulcan Watch Co.” During his stay, T customarily takes the sample 
case with him each morning, returning with it each evening. 

Upon his arrival at the Cozy Hotel in June 1938 for one of his regular 
visits, T is reminded by the management that he owes an unpaid hotel 
bill of $25 for his previous visit, and T promises to pay it at the end of 
his present sojourn. Several days after his arrival, and having accumu- 
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lated an additional unpaid hotel bill of $15, T secretly departs from the 
hotel, taking with him his sample case and other baggage. 

The morning after his departure, C, a chambermaid, while cleaning 
up T’s room, finds a Vulcan Watch on the floor under the dresser. She 
delivers it to the hotel management, which claims a lien on it for the 
amount of T’s unpaid hotel bills, to-wit, $40. 

The Vulcan Watch Co. learns of the above facts and identifies the 
watch as one of its samples from the sample case in T’s possession. The 
value of the watch is approximately $40. The Vulcan Watch Co. seeks 
your advice as to its rights, if any, to recover the watch as against the 
claims of the Cozy Hotel and of C, respectively. What would be your 
advice, and why? 


From the draftsman’s point of view the above facts were intended to present 
as basic problems the three following issues: (1) Does an innkeeper have 
a right to hold specific property for a general balance due from the guest 
(i. e., a general lien)? (2) Does the right extend to goods brought to a 
hotel by a guest, where the hotel management knows, or should know, that 
the goods belong to a third person? (3) What are the rights of a finder of 
property as against (a) the true owner and (b) the owner of the place in 
which the property is found? There is a possible further sub-point as to 
whether the innkeeper’s lien is lost by- permitting the guest to take the prop- 
erty from the hotel each day. While some of the points are interdependent, 
or at least mutually exclusive, the question as a whole should provide a fair 
test of an applicant’s analytical ability, his knowledge of the law, and his 
ability to reason through to a logical conclusion. 

The foregoing fact problem is slightly above average length, but does not 
exceed the suggested maximum. It might be shortened somewhat by elim- 
inating some of the “window-dressing” that was designed to give it a narrative 
plausibility. Most of the facts included, however, are material to the several 
points of law’ intended by the draftsman. It can be read, analyzed, and 
answered by the average applicant within 30 minutes, and the answers given 
will be sufficiently complete to afford a fair test of the applicant’s capacity for 
analysis and application of legal rules. In general it will furnish a much 
more dependable measurement of knowledge and reasoning ability than 
would a series of single-point questions each involving one of the basic rules 
included in the combined multiple-point problem. 


4. The Draftsman’s Analysis 


The preceding discussion has indicated that a written analysis of his 
problem by the examiner himself is essential in assaying the completeness 
of his fact statement. It will also guide him as to the proper form of the 
specific final question, both to guard against the possible “single-barrelled” 
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aspect and to aid in limiting the scope of the problem to the points desired. 
It serves a further important function in protecting the draftsman against 
his own possible misconception of the rules of law upon which his fact prob- 
lem is based, since a certain amount of legal research is necessary for its 
preparation. 

Such an advance analysis or brief outline of the points involved in the 
question is not, and should not be intended as, a “model answer.” While it 
may assist the examiner to some extent in his later task of grading the 
applicants’ answers, its function is not that of an arbitrary standard or pattern 
by which to measure each individual applicant’s effort. Primarily it is a 
guide to the examiner himself, and possibly to his colleagues on the examining 
board, if their advice is sought in the way of criticism or suggestions as to 
the form and scope of the question. After the examination has been given 
and the answers of the applicants have been graded, the examiner may wish 
to revise his prior estimate of the problem in the light of possible new and 
unanticipated interpretations which the applicants themselves have discovered. 
His analysis therefore is not an inflexible formula; yet its use will aid the 
bar examiner against the hazards of a purely empirical technique, the random 
formulation of a question and the trial-and-error method of ascertaining its 
suitability for bar examination purposes. 

The details and form of any examiner’s analysis of his question are 
largely a matter of individual choice. He may wish to prepare a compre- 
hensive brief covering all of the possible legal points, sub-points, and variant 
rules which he believes his question involves. Or he may prefer simply to 
single out the principal issues and to note briefly some of the leading cases 
in connection with each point. An example of the latter type of analysis, 
as applied to the first of the two problem-type questions above discussed 
(the question on bailments), would be the following: 


Point One: B was a bailee of the book, even though A reserved the 
right of later rejecting it if not satisfied with the binding. Therefore this 
part of the court’s first instruction was correct. 


An essential element of a bailment is that the parties contem- 
plate that the identical property delivered will be returned, either 
in its original or in an altered state. 

Carpenter v. Griffin & Spencer, 9 Paige (N. Y.) 310, 37 Am. 
Dec. 396 (1841), holding that where property of “like kind 
and value” is to be returned, the transaction is a sale and 
not a bailment. 

West v. Backus, 97 Ore. 116, 189 Pac. 645 (1920). 

But where the primary obligation is to return the original thing, 
and the choice of accepting either the original property or its value 
in other property rests with the deliveror, it is a bailment until 
such time as the deliveror elects to treat it as otherwise. 
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Donner v. Rowell, 22 Vt. 347 (1850). 

See, Maxcy Barton Organ Co. v. Glen Bldg. Co., 355 Ill. 288, 
189 N. E. 326 (1934). 

And see, West v. Backus, supra. 


Point Two: B was not a bailee of the parchment, because he had 
no knowledge of its presence in the book. Hence this part of the court’s 
first instruction was erroneous. 

The general rule is that in order to constitute a bailment there 
must be an intentional acceptance by the bailee of the subject- 
matter of the bailment. If property is delivered to him of which 
he has no knowledge and there is no intent to possess, either specific 
or general, he is not a bailee thereof. 

Samples v. Geary, 292 S. W. 1066 (1927). 

Copelin v. Berlin Dye Works, 168 Cal. 715, 144 Pac. 961 (1914). 

Riggs v. Bank of Camas Prairie, 34 Idaho 176, 200 Pac. 118 (1921). 


Point Three: Even though B was a bailee of the book, his duty as 
such bailee was only to use ordinary care, since the bailment was for the 
benefit of both parties. Therefore the court’s second instruction that he 
was required to use “utmost” care was erroneous. 

Where property is delivered to another for the purpose of repair 
or improvement for consideration, the transaction is generally a bail- 
ment for the benefit of both parties. 

Dobie on Bailments and Carriers, p. 96; 8 Corp. Jur. Sec., p. 243. 

Under the more detailed classification at common law, the 
transaction was designed a locatio operis faciendi. Coggs v. 
Bernard, 2 Ld. Raym. 909, 92 Eng. Rep. 107 (1703). 


The bailee in such transaction is obligated to use only “ordinary 
care” for the preservation of the thing bailed, and, in jurisdictions 
where the doctrine of degrees of negligence is recognized, he is held 
liable for “ordinary negligence.” 

Brown on Personal Property, p. 284. 

Firemen’s Fund Ins. Co. v. Schreiber, 150 Wis. 42, 135 N. W. 

507 (1912). 


Possible Additional Point: Even though B, under the facts, took 
such care of the book as he exercised with respect to his own valuable 
books, such care would not be sufficient if the jury should find that 
as a reasonable man he ought to have kept the book in his fire-proof safe. 


The test of care is not “such care as the bailee takes of his own 
property,” but “such care as the ordinary reasonable man should be 
expected to exercise under the same or similar circumstances.” 
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Firemen’s Fund Ins. Co. v. Schreiber, supra. 

Bradley v. Cunningham, 61 Conn. 485, 23 Atl. 932 (1892). 

See, also, Kubli v. First National Bank, 199 Iowa 194, 200 N. W. 
434 (1925), involving a gratuitous bailment. 


General Conclusion: On appeal the judgment should be reversed 
for error in the instructions as above noted. 


While the above form of. analysis is perhaps somewhat rigid, and is by no 
means a complete survey of the law involved, it serves to focus the examiner’s 
own thinking in connection with the drafting of the question. Obviously, it 
is far from being in any sense a “model answer.” Nor is it to be used as a 
grading pattern, although it may serve in part as a guide to indicate the 
principal points which the applicants should reasonably be expected to discuss 
in their answers. 

If possible, both the question and the draftsman’s analysis should be 
submitted by the examiner to other members of the board for critical appraisal 
and suggestions as to revision. However, if this is not practicable, the 
examiner himself should carefully check and re-check his final draft of the 
question with a view toward eliminating every ambiguity and potential 
grading problem. His ability to do this—to appraise his own work with a 
detached and impartial critical judgment—will improve as his grading and 
drafting experience progresses. ; 

While the discussion thus far has assumed that the examiner will draft all 
of his own questions for each examination, it should be apparent that, if he 
makes his choice carefully and with an awareness of the several important 
requirements and limitations heretofore suggested, he may occasionally appro- 
priate questions given on other examinations. In so doing, however, he must 
be particularly critical and should not hesitate to reconstruct and revise in 
order to adapt the question to his needs. For this purpose, the preparation 
of his own analysis will be of considerable aid in enabling him to ascertain 
that the question to be given presents properly the points involved and is 
suitable for a bar examination question in Personal Property. 





Law Students Attention! 

The Washington Law Book Company has recently announced a Law 
Student Edition of the U. S. Supreme Court Reporter Advance Sheets. These 
advance sheets are published semi-monthly during the term of court and will 
give the law student who desires to keep abreast of the decisions of the high 
ccurt an opportunity to do so at the reduced price of $3.00 a year. This is 
the first publication coming to our attention which is especially designed to 
bring to,the law student reports of current decisions. 
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